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Ri chard Thei S, FI LED
Pl aintiff-Respondent,
FEB 22, 2000
V.
_ CorneliaG. Clark
M dwest Security | nsurance Conpany, Ad'ngcﬁ:d?;o?%?mcm

Def endant - Appel | ant .

APPEAL from a judgnment of the Crcuit Court for Sheboygan
County, Gary Langhoff, G rcuit Court Judge. Affirned.

11 SHI RLEY S. ABRAHAMVSON, C.J. This case cones before
the court on certification by the court of appeals pursuant to
Ws. Stat. § (Rule) 809.61 (1997-98).1 M dwest  Security
| nsurance Conpany appeals a judgnent of the Circuit Court for
Sheboygan County, Hon. Gary Langhoff, Crcuit Court Judge. The
judgnent entered in favor of R chard Theis, the plaintiff,
declared that the uninsured notorist provi sion  of t he
plaintiff’s notor vehicle insurance policy with Mdwest Security
| nsurance Conpany covered an injury to his person and property.

12 Two issues are presented. The first issue is whether

Ws. Stat. 8§ 632.32(4) requires Mdwest Security Insurance

1 Al subsequent references to the Wsconsin Statutes are to
the 1997-98 text unless otherw se not ed.
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Conpany to provide uninsured notorist coverage when a detached
piece of an unidentified notor vehicle is propelled into the
insured’s notor vehicle by an unidentified notor vehicle. The
piece either cane from the wunidentified notor vehicle that
propelled it into the insured s notor vehicle or was highway
debris from another wunidentified notor vehicle that was
propelled into the insured’s notor vehicle by an unidentified
nmot or vehi cl e. W hold that Ws. Stat. 8 632.32(4) requires
that the wuninsured notorist clauses of an insurance policy
provi de coverage under these circunstances.

13 The second issue is whether Mdwest Security I|nsurance
Conpany should be granted summary judgnent in this declaratory
j udgnent action because the plaintiff failed to present evidence
of negligence by the driver of the unidentified notor vehicle.
W hold that under the terns of the insurance policy, this
evidence need not be presented in the declaratory judgnent

action.

I

14 The relevant facts of the case are not in dispute. I n
March 1997, the plaintiff was driving a sem-tractor in the
center lane of a three-lane highway in noderate traffic.
Anot her sem -tractor, which has not been identified, passed the
plaintiff’s notor vehicle on the right. When the back of this
passing sem-tractor was roughly 30 feet in front of the
plaintiff’s nmotor vehicle, the plaintiff saw a black object

flying at his notor vehicle. The object crashed through the
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w ndshield of the plaintiff’s notor vehicle and injured the
plaintiff.

15 The object either cane off the passing sem-tractor or
cane off yet another unidentified notor vehicle and was
propelled into the plaintiff's vehicle by the passing sem -
tractor. The object was identified by the circuit court as a
| eaf spring, which is a part of a sem -tractor.

16 The plaintiff sought coverage under his insurance
policy with Mdwest Security Insurance Conpany. The plaintiff’s
policy included the uninsured notorist provision set forth in

the margin.? M dwest Security |nsurance Conpany deni ed coverage,

2 The pertinent part of the policy reads as foll ows:

PART C — UNI NSURED MOTORI STS COVERAGE

| nsuri ng Agreenent

A. W will pay conpensatory damages which an “insured”
is legally entitled to recover from the owner or
operator of an “uninsured notor vehicle” because of
a “bodily injury”:
1. Sustained by an “insured”; and

2. Caused by an acci dent.

C. “Uni nsured notor vehicle” nmeans a |and notor
vehicle or trailer of any type:

3. Wiich is a hit-and-run vehicle whose operator or
owner cannot be identified and which hits:

a. You or any “famly nenber”

b. A vehicle which you or any “famly mnmenber”
are “occupying”; or

c. “Your covered auto”.
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asserting that the incident did not cone within the policy’s
uni nsured notorist provision.

M7 Plaintiff commenced this litigation in February 1998,
seeking a declaratory judgnent that the accident was covered by
the uninsured notorist provision of his insurance policy so that
the plaintiff could proceed with arbitration. M dwest Security
| nsurance Conpany noved for summary judgnent, arguing that the
plaintiff’'s action should be dismssed for two reasons. First,
M dwest Security Insurance Conpany argued that the injury did
not conme wthin the uninsured notorist provision of the
i nsurance policy. Second, M dwest Security Insurance Conpany
asserted that the plaintiff did not present evidence of the
unidentified notorist’s negligence and therefore was not legally
entitled to recover danmages. The circuit court concluded that
there is coverage under the insurance policy and that the

plaintiff is entitled to proceed wth arbitration consistent

with the ternms of that policy. M dwest Security |nsurance
Conpany appeal ed. The court of appeals certified the case to
this court.
I
18 In a declaratory judgnent action, the granting or

denying of relief is a matter wthin the discretion of the

circuit court. Hull v. State Farm Miut. Auto Ins. Co., 222

Ws. 2d 627, 635-36, 586 N.W2d 863 (1998). This court reviews

Def. Brief-Appendi x at 107.
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such decisions to determine whether the «circuit court
erroneously exercised its discretion. 1d. If the circuit court

proceeds on an erroneous interpretation of the |aw, the exercise

of discretion is erroneous. |d.
19 In this <case the interpretation of Ws. St at .
8§ 632.32(4) is at issue. Interpretation of a statute is

ordinarily a question of Ilaw, which this court determ nes
i ndependently, while benefiting fromthe analyses of the circuit

court and court of appeals. Hull, 222 Ws. 2d at 636.

11

10 The first 1issue is whether Ws. Stat. § 632.32(4)
requires M dwest Security |Insurance Conpany to provide uninsured
nmotori st coverage when a detached piece of an unidentified notor
vehicle is propelled into the insured s notor vehicle by an
unidentified notor vehicle. The piece may have conme from the
unidentified notor vehicle that propelled it into the insured s
notor vehicle or was highway debris from another wunidentified
nmotor vehicle that was propelled into the insured s notor
vehicle by an wunidentified notor vehicle. If the statute
requires coverage, we need not exam ne the insurance policy. See

Hayne v. Progressive Northern Ins. Co., 115 Ws. 2d 68, 72, 339

N. W2d 588 (1983).

11 We hold that Ws. Stat. 8§ 632.32(4) requires that the
uninsured notorist clauses of an insurance policy provide
coverage when a detached piece of an unidentified notor vehicle

is propelled into the insured’ s notor vehicle by an unidentified
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not or vehicl e. The piece either cane from the unidentified
nmotor vehicle that propelled it into the insured’ s notor vehicle
or was highway debris from another wunidentified notor vehicle
that was propelled into the insured's notor vehicle by an
uni dentified notor vehicle.

112 We reach this result by exam ning the | anguage of Ws.
St at. 8 632.32(4), case law and the purposes underlying
§ 632.32(4).

13 Section 632.32(4) requires insurance conpanies to
provide uninsured notorist coverage, and the M dwest Security
| nsurance Conpany policy nust neet the statutory requirenents.
Coverage omtted from an insurance policy may be conpelled and
enforced as part of that policy when the inclusion of such
coverage is required by a statute. Hayne, 115 Ws. 2d at 72.
Thus if the statute requires Mdwest Security Insurance Conpany
to provide coverage in this case we need not exam ne the policy
| anguage. Accordingly, we focus our attention initially on the

statute, which provides in relevant part as foll ows:

(4) Required uninsured notorist and mnedical paynents
cover ages. Every policy of insurance subject to this
section that insures with respect to any notor vehicle
registered or principally garaged in this state
against loss resulting from liability inposed by [|aw
for bodily injury or death suffered by any person
arising out of the ownership, maintenance or use of a
motor vehicle shall contain therein or supplenental
thereto provisions approved by the comm ssioner:

Uni nsured notorist. 1. For the protection of persons
infjured who are legally entitled to recover damages
from owners or operators of uninsured notor vehicles
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because of bodily injury . . . in limts of at |east
$25, 000 per person and $50, 000 per accident.

2. In this paragraph “uninsured notor vehicle” also
i ncl udes:

b. An unidentified notor vehicle involved in a hit-
and-run acci dent.

114 Three elenments nust be net before uninsured notori st
coverage is nmndated by the statute. First, the statute
requires an wunidentified notor vehicle. In this case the
unidentified sem-tractor that passed the insured’ s notor
vehicle and propelled the leaf spring into the insured s notor
vehicle is an unidentified notor vehicle. This el enent of the
statute is satisfied

15 Second, the statute requires that an wunidentified
nmotor vehicle hit the notor vehicle involved in the accident.
Here a piece of an unidentified notor vehicle was propelled into
the insured’ s nmotor vehicle by an unidentified notor vehicle.
We nust determ ne whether a piece detached from an unidentified
nmotor vehicle that is propelled into the insured’ s notor vehicle
by an unidentified notor vehicle satisfies this requirenent of a
“hit.”

16 Third, the statute requires that the wunidentified
not or vehicle nust have run from the scene. The wunidentified
sem -tractor that propelled the leaf spring into the insured s
nmotor vehicle in the present case did |eave the scene of the

accident, satisfying this requirenent.
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17 Having established the first and third elenents in the
present case, we explore the second elenent, the requirenent of
a “hit.”

118 The legislature has defined neither the word “hit” in
the phrase “hit-and-run accident,” nor the phrase “hit-and-run
accident” used in Ws. Stat. 8§ 632.32(4)(a)2.b. The Legislative
Council Note adopted by the Ilegislature explains that “[a]
precise definition of hit-and-run is not necessary for in the
rare case where a question arises, the court can draw the line.”3

The legislature apparently recognized that a vast variety of
unpredi ctable scenarios can give rise to clainms for wuninsured
not ori st cover age.

19 Qur court and the court of appeals have “drawn a |ine”
on uninsured notorist clains in several cases upon which M dwest
Security Insurance Conpany relies. W review those decisions to

determ ne their application to the facts of this case.

20 Relying on Hayne v. Progressive Northern Ins. Co., 115

Ws. 2d 68, 339 N wW2d 588 (1983), Mdwest Security Insurance
Conmpany asserts that this court has required physical contact

between the insured’ s notor vehicle and the unidentified notor

® The Legislative Council Note in ch. 102, Laws of 1979
st at es:

"Sub (4) [of sec. 632.32] continues forner sub (3) and
former s. 632.34(5) with major editorial changes but
wi t hout 1ntending change of neaning except to add an
unidentified hit-and-run vehicle as an uninsured
vehi cl e. A precise definition of hit-and-run is not
necessary for in the rare case where a question
arises, the court can draw the line."
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vehicle for uninsured notorist coverage to apply. I n Hayne the
insured’s car swerved and subsequently turned over as the
insured tried to avoid striking an unidentified oncom ng notor
vehi cl e. 115 Ws. 2d at 69. This court held for the insurance
conpany, enphasi zi ng t hat “t he cl ear statutory
| anguage . . . reflects a legislative intent that the statute
apply only to accidents in which there have been physical
contact.” 115 Ws. 2d at 74.

121 The Hayne case does not govern this case.®* In Hayne no
physi cal contact occurred between the insured’ s notor vehicle
and the unidentified notor vehicle. In this case although there
was no physical contact between two intact notor vehicles, there
was physical contact between the insured’ s notor vehicle and a
pi ece detached fromthe unidentified notor vehicle.

22 The other Wsconsin cases upon which Mdwest Security
| nsurance Conpany relies for the physical contact requirenent
are also factually distinguishable from this case. In Am dzich

v. Charter OGCak Fire Ins. Co., 44 Ws. 2d 45, 170 N W2d 813

(1969), the first case setting forth the physical contact rule,
an unidentified car forced the insured off the road; there was
no physical contact between the cars.

23 Am dzich involved interpretation of an insurance

policy, not the wuninsured notorist statute. The insurance

4 The court in Hayne defined the issue before it as “whether
the term ‘hit-and-run’ includes ‘mss-and-run’ or whether it
requires an actual physical striking." Hayne v. Progressive
Northern Ins. Co., 115 Ws. 2d 68, 72.
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policy defined a hit-and-run notor vehicle as one “which causes

bodily injury to an insured arising out of physical contact of

such autonobile wth the insured or with an autonobile which the
insured is occupying at the tinme of the accident.” 44 Ws. 2d
at 50 (enphasis added).® This court held that the plain meaning
of the phrase “physical contact” requires an actual striking
between the hit-and-run notor vehicle and the insured s notor
vehicle, at least in a situation where only two notor vehicles
are involved. 44 Ws. 2d at 51. Am dzich does not dictate our
decision today because in that case there was no physical
contact what soever between the insured and an unidentified notor
vehi cl e or any piece thereof.

124 M dwest Security Insurance Conpany also relies on

Wegner v. Heritage Mut. Ins. Co., 173 Ws. 2d 118, 496 N W2ad

140 (Ct. App. 1992), which involved a three-car accident. I n
Wegner, an unidentified car swerved into the path of a van; the
van attenpted to avoid the swerving car and veered into the path
of the insured s vehicle. The insured then swerved, |ost
control of the vehicle and struck a railroad crossing tower.

The court of appeals relied on Hayne to deny coverage. The

court of appeals held that the hit-and-run provision of the

uninsured notorist statute requires that the unidentified notor

®> Qur decision in that case was confined to interpreting the
provisions of the insurance policy. The uninsured notori st
statute in existence at that tinme did not refer to hit-and-run
acci dent s. Am dzich, 44 Ws. 2d at 50-52 (referring to Ws.
Stat. 8 204.30 (5) (1965)).

10
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vehicle and the insured s notor vehicle have physical contact.
See Wegner, 173 Ws. 2d at 127.°
125 In Dehnel v. State Farm Mit. Auto. Ins. Co., 231

Ws. 2d 14, 604 N wW2d 575 (C. App. 1999), as an unidentified
not or vehicle passed the insured s car, a piece of ice hit the
car’s wndshield, breaking the wndshield and injuring the
i nsur ed. The court of appeals rejected the insured’ s uninsured
nmotorist claimon the ground that there was no physical contact
between the wunidentified notor vehicle and the insured.
Notably, the court stated, “the physical contact that occurred
here was not between any part of the sem [tractor] and Dehnel’s
vehicle . . . the ice was not even an integral part of the
unidentified vehicle, such as a tire that had becone
unat t ached.” Dehnel, 231 Ws. 2d at 22. In the present case,
unlike in Dehnel, a piece detached from an unidentified notor
vehicle was propelled into the plaintiff’s nmotor vehicle by an
uni dentified notor vehicle.

126 The factual distinction between these cases and the
present case is significant. Al t hough the Wsconsin cases have

interpreted the hit-and-run provision of Ws. Stat. 8§ 632.32(4)

® A nore recent case, Smith v. General Cas. Ins. Co., 230
Ws. 2d 411, 601 N.wW2d 844 (Ct. App. 1999) (petition for review

pendi ng), also involved a three-vehicle accident. In Smth the
unidentified notor vehicle struck a truck, forcing the truck
into the insured s |ane. The truck then struck the insured’ s
car. The unidentified notor vehicle did not conme into physica

contact with the insured’ s notor vehicle. The court of appeals
held there was no coverage because there was no physical
contact. Smth, 230 Ws. 2d at 417-18.

11
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to require physical contact between an insured’s notor vehicle
and an unidentified notor vehicle, they have not interpreted the
statute to negate “physical contact” between the insured s notor
vehicle and a part of an unidentified notor vehicles.

127 Neither the | anguage of the statute, the existing case
law nor the legislative history mandates a decision in this
case. ’ This court wll therefore examne the Ilegislative
purposes in adopting the statute to discern legislative intent
and wll apply the statute in a way that fulfills the
| egi sl ative purposes and intent. The certification nmenorandum
of the court of appeals accurately describes the two purposes
behi nd the uninsured notorist statute and the purpose behind the
“hit-and-run accident” |anguage. W shall exam ne each of these
pur poses.

128 The primary purpose of the uninsured notorist statute
is to conpensate an injured person who is the victim of an
uninsured notorist’s negligence to the sane extent as if the
uninsured notorist were insured.?® Had an identified insured
driver negligently deposited this leaf spring on the road or
negligently propelled the leaf spring into the plaintiff’'s

vehicle, the plaintiff would have recovered from the negligent

" For a discussion of the neaning of Ws. Stat. § 632.32 and
the legislative history, see the mgjority decision in Hayne, 115
Ws. 2d at 76-85, and the dissent, 115 Ws. 2d at 88-95
(Abrahanson, J., dissenting).

8 See Nicholson v. Home Ins. Cos., 137 Ws. 2d 581, 591, 405
N.W2d 327 (1987). See al so, Wegner v. Heritage Miut. Ins. Co.
173 Ws. 2d 118, 126, 496 N W2d 140, 143 (Ct. App. 1992).

12
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driver’s insurance conpany. This legislative purpose was not
sufficient for the courts to allow an insured notorist to
recover when an unidentified notor vehicle did not strike the
insured notor vehicle, even though an identified insured notor
vehicle may have been Iliable under the sane circunstances.
Neverthel ess, this |legislative purpose does point to allowng
the plaintiff to recover in this case.

129 A second purpose of the uninsured notorist statute is
that the reasonabl e coverage expectations of an insured should
be honored.® The court of appeals concludes that because the
insurance policy promses to pay conpensatory danages for
injuries an insured suffers “arising out of the ownership,
mai nt enance or use of” an uninsured notor vehicle, a reasonable
i nsured woul d expect coverage when an unidentified notor vehicle
propels a detached piece of an unidentified notor vehicle into
the insured s vehicle. W agree with the court of appeals’
anal ysi s.

130 Finally, the purpose for interpreting a “hit-and-run
accident” as requiring physical contact between the insured and
the unidentified notor vehicle is to prevent a fraudulent claim

about a phantom notor vehicle when the insured’ s |oss of control

° Kenpers-Urban Co. v. Anerican Enployers Ins. Co., 119
Ws. 2d 722, 734, 351 N W2d 156 (1984); Handal v. Anerican
Farmers Mut. Cas. Ins. Co., 79 Ws. 2d 67, 78, 255 N.W2d 903
(1977) (citing Keeton, Basic Text on Insurance Law, sec. 6.3
(a), at 351 (1971)); Patrick v. Head of the Lakes Coop. €Elec.
Ass’'n, 98 Ws. 2d 66, 69, 259 NW2d 205 (C. App. 1980).

13
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causes the accident.!® This public policy concern about fraud is
i noperative when an wunidentified notor vehicle propels a
detached piece of an wunidentified notor vehicle into the
i nsured’ s vehicle. M dwest Security Insurance Conpany does not
assert that the plaintiff is fabricating the account of what
happened when his notor vehicle was struck by the |eaf spring.
Beyond this specific case, it seens wunlikely that future
claimants will be able to fraudulently assert that a piece from
an unidentified notor vehicle was propelled into their vehicle
by an unidentified notor vehicle. The policy of preventing
fraudulent clains is therefore not operative in the situation
presented in this case.

131 The three purposes underlying the uninsured notorist
statute weigh in favor of our interpreting Ws. St at .
8§ 632.32(4) to include the plaintiff’s accident. Fur t her nor e,
we cannot discern any countervailing legislative policies or
pur poses to dissuade us from adopting this interpretation of the

statute. W recognize that insureds and their insurers wll

A nunber of courts and comentators have concluded that
the physical contact requirenent is designed to prevent drivers
from claimng hit-and-run coverage after suffering accidents of
their own nmaking. See, e.g., Berry v. State Farm Mit. Auto.
Ins. Co., 556 N.W2d 207, 211 (Mch. App. 1996); Halseth wv.
State Farm Mut. Auto. Ins. Co., 268 N.W2d 730, 733 (Mnn.
1978); State Farm Bureau Cas. Ins. Co. v. Brewer, 507 So.2d 369,
372 (M ss. 1987); Wegner v. Heritage Mut. Ins. Co., 173 Ws. 2d
118, 127, 496 N.W2d 140 (C. App. 1992) (citing Hayne, 115
Ws. 2d at 94 (Abrahanmson, J., dissenting)); Alan 1. Wdiss,
Uni nsured and Underinsured Mtorist Insurance, 8 9.2 at 565 (2d
ed. 1999); Lee R Russ & Thomas F. Segalla, 9 Couch on Insurance
8§ 123:55 (3d ed. 1997) and 1999 Suppl enent.

14
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incur a variety of wunusual fact situations. The legislature
anticipated this problem and expected the courts to resolve the
unusual fact situations on a case-by-case basis. Judi ci al
resol utions nust be consistent with the |anguage of the statute
and the |legislative purposes of nmandated uninsured notorist
cover age.

132 Cases from other jurisdictions differ in the
application of uninsured notorist coverage to the fact situation
presented in this case depending on their statutes and the
particul ar insurance policy |anguage involved, but our decision

today is supported by existing case |aw

|V
133 The second issue Mdwest Security |nsurance Conpany
raises is that the plaintiff's declaratory action should be
di sm ssed because the plaintiff failed to present evidence of
the hit-and-run driver’s negligence. Mdwest Security I|nsurance
Conpany relies on the policy |anguage that states it wll pay
damages only to “an ‘insured’ legally entitled to recover from

the owner or operator of an ‘uninsured notor vehicle . . . .7

1 For a review of the case |aw on the physical contact rule
and hit-and-run accidents, see A S. Kl ein, Annotation, Uninsured
Motorist Indorsenent: Validity and Construction of Requirenent
That There be “Physical Contact” with Unidentified or Hit-and-
Run Vehicle, 25 A L.R 3d 1299 (1969) and 1999 Suppl enent; Lee
R Russ & Thomas F. Segalla, 9 Couch on Insurance § 123:55-
§ 123:57 (3d ed. 1997) and 1999 Supplenent; Alan |. Wdiss,
Uni nsured and Underinsured Mtorist Insurance, Ch. 9 (2d ed.
1999) .

15
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Section 632.32(4)(a) also states that uni nsured notori st
coverage nust be available to “persons legally entitled to
recover danmages from owners or operators of uninsured notor
vehicles . . . .7

134 A driver is generally not legally entitled to recover
damages from owners or operators of other notor vehicles unless
the latter have been negligent. W agree with Mdwest Security
| nsurance Conpany that the plaintiff cannot recover damages
under the uninsured notorist provision of the insurance policy
unless he denonstrates all of the elenments of a |egal
entitlenent, including duty, negligence, causation, and danages.

135 W agree with the plaintiff, however, that he need not
produce evidence of negligence in this declaratory judgnent
action. This action seeks a declaration of insurance policy
coverage relating to a hit-and-run accident of the type
plaintiff experienced. The plaintiff asks only that his case be
allowed to proceed to arbitration, at which tine he wll be
required to produce evidence denonstrating a legal entitlenent
t o danages.

136 The insurance policy expressly covers the issue before
us. The policy provides that a dispute about coverage under the
uninsured notorist provision may not be arbitrated. But a
di spute about whether the insured is legally entitled to recover
damages from the operator of an uninsured notor vehicle may be

arbitrated.?

12 The pertinent part of the “ARBI TRATION' section of the
policy provides as foll ows:

16
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137 We agree with the plaintiff that the policy neans that
al t hough di sputes about coverage under the uninsured notorists
provision are not to be arbitrated, all other elenents of his
claim may be arbitrated. M dwest Security |Insurance Conpany
does not deny that this interpretation of the insurance policy
is correct, and it does not state that it does not w sh to abide
by the arbitration terns of the insurance policy. Rat her it
mai ntains that summary judgnent is appropriate to determ ne
whet her there are any factual issues for arbitration. No
authority is cited for this proposition. M dwest Security
| nsurance Conpany does not give any reason for deviating from
the terns of the insurance policy and we are not persuaded by
their position.

138 The declaratory judgnent of the circuit court nerely
states that there is coverage for this accident wunder the
uni nsured notorist provision of the insurance policy and that
the plaintiff is entitled to proceed with arbitration according
to the terns of the policy. W agree with the judgnent. The

plaintiff wll be required to present his case for |egal

If we and an “insured” do not agree:

Whet her that “insured” is legally entitled to recover
damages . . . from the owner or operator of an
“uninsured notor vehicle”, then the mtter may be
arbitrated. However, disputes concerning coverage

under this Part [Uninsured Mtorists] nmay not be
arbitrated.

Both parties nust agree to arbitration.

17
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entitlement to damages before the decision-nmaker in the case,
whet her that be an arbitrator or a court.

139 For the reasons stated, we affirm the circuit court’s
judgnent. W hold that Ws. Stat. 8§ 632.32(4) requires that the
uninsured notorist clauses of an insurance policy provide
coverage when a detached piece of an unidentified notor vehicle
is propelled into the insured’ s notor vehicle by an unidentified
not or vehicl e. The piece either cane from the unidentified
nmotor vehicle that propelled it into the insured’ s notor vehicle
or was highway debris from another unidentified notor vehicle
that was propelled into the insured’ s notor vehicle by an
unidentified notor vehicle. Furthernore, we hold that under the
terms of the insurance policy the plaintiff is not required to
denonstrate negligence by the driver of the unidentified notor
vehicle in this declaratory judgnent action.

By the Court.—JFhe judgnment of the ~circuit court is

af firned.

18
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